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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA, HTOO
LER PAW, ALICIA JIMENEZ, HEATHER
FRANKLIN, VICKI PETROTTA, WARREN
CHAN, BRENDA COOK, DAVID HAINES,
LISA EXTEROVICH, KINNARI SHAH,
ABDELKADIR ABDELKADIR MOKRANI,
DIANA OROPEZA, and DAVID KNELL,

Petitioners,

v.

OREGON EMPLOYMENT DEPARTMENT
and DAVID GERSTENFELD,

Respondents.

Case No. 20CV23377

RESPONDENTS' MOTION TO DISMISS

ORAL ARGUMENT REQUESTED

ORS 20.140 - State fees deferred at filing
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MOTION TO DISMISS

This Court should dismiss this case because Petitioner’s first and second claims – asking

the Court to order the Oregon Employment Department and David Gerstenfeld (collectively

OED) to act on Petitioners’ unemployment applications – are moot; the agency has acted on all

of the applications before it, and all of the Petitioners who submitted an application have been

paid. There is nothing more for this Court to order on these claims brought pursuant to ORS

183.490, so this Court lacks subject matter jurisdiction pursuant to ORCP 21 A(1).

In addition, this Court should dismiss Petitioners’ third claim – asking this Court to order

the agency to take certain action aimed at non-English speakers – because the statute they

proceed under, ORS 183.490, does not provide the relief that they seek. ORS 183.490 can be

used to order an agency to act, but it cannot be used to dictate how the agency acts. This claim

therefore fails to state ultimate facts sufficient to constitute a claim and should be dismissed

pursuant to ORCP 21 A(8).

This motion is supported by the pleadings and the following memorandum of points and

authorities as well as the accompanying Declaration of Lindsi Leahy (Leahy Declaration).

Conferral is not required pursuant to UTCR 5.010, but the parties have communicated regarding

this motion and have not resolved the dispute.

POINTS AND AUTHORITIES

I. Introduction

Due to the unprecedented global pandemic, by April 2020 OED was flooded with claims

for traditional Unemployment Insurance (UI), Federal Pandemic Unemployment Compensation

(FPUC) to increase the weekly benefits by $600, Pandemic Unemployment Assistance (PUA)

which makes unemployment benefits available to many workers normally ineligible for

traditional UI, and Pandemic Emergency Unemployment Compensation (PEUC). As a result,

delays occurred in processing claims.



Page 2 - RESPONDENTS' MOTION TO DISMISS
JK5/mm8/10399145-v3

Department of Justice
1162 Court Street NE

Salem, OR 97301-4096
(503) 947-4700 / Fax: (503) 947-4791

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

This is a petition for judicial review (PJR) to force agency action pursuant to ORS

183.490. The PJR is brought by 17 named individuals as a putative class action (with only ten of

them named as class representatives). The PJR seeks reform of the Oregon Employment

Department’s unemployment insurance and compensation application and claims processing

systems. The first and second claims for relief seek to compel OED to make a decision

regarding Petitioners’ applications for unemployment insurance benefits, as well as for all

members in the asserted class and sub-classes. The third claim for relief seeks to force OED to

adopt systemic changes to remedy past alleged unlawful inaction, including alleged failure to

update OED’s claims processing system to facilitate applications from non-English speakers,

which Petitioners assert violates Title VI of the Civil Rights Act and the Equal Protection Clause.

The PJR should be dismissed because: (1) this Court lacks subject matter jurisdiction

over any of the alleged claims because Petitioners either lacked standing when the case was filed

or their claims became moot thereafter; and (2) the third claim for relief fails to state a claim

upon which relief can be granted because ORS 183.490 authorizes only an order compelling that

an agency act, not how it acts.

II. Background

A. The pandemic gave rise to an overwhelming volume of applications for
unemployment benefits

In March 2020, Governor Brown issued several executive orders to declare a state of

emergency, close all schools, ban public gatherings, declare an abnormal market disruption,

close restaurants, bars, and non-essential stores, and postpone non-essential health care, among

other things. PJR ¶¶ 38-41. The temporary and permanent closure of so many businesses took

Oregon from a historically low unemployment rate of 3.5% to a record high rate of 14.5% in just

a few weeks in March and April of 2020. PJR ¶ 43.

On March 27, 2020, Congress passed the CARES Act which significantly expanded

traditional UI. The CARES Act included three types of additional benefits: (1) FPUC to increase
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the weekly benefits by $600; (2) PUA which makes UI benefits available to many workers

normally ineligible for UI; and (3) PEUC, which extends the duration of eligibility for

unemployment benefits by 13 weeks. While these new programs have increased potential for

unemployment benefits, they have also slowed down the process for granting (or denying)

benefits as states, including Oregon, have worked to navigate the new framework during the

pandemic. Leahy Declaration ¶ 3.

B. The status of Petitioners’ claims for unemployment benefits

Petitioners’ cases comprise a vast range of circumstances. All but one have filed

traditional UI applications. PJR ¶¶ 75-115. At the time of filing, some had received no

payments, while others had received some payments. Id. Some, but not all, Petitioners have

supplemented their traditional UI applications with PUA, and only one has submitted a PEUC

application. Id. One Petitioner, Ms. Flores de Vega, has not filed any claim. PJR ¶ 83; Leahy

Decl. ¶ 5.

As of August 10, 2020, OED had acted on all of Petitioners’ applications before the

agency. Leahy Decl. ¶ 6. Specifically, OED has acted on all of Petitioners’ claims and issued

payment to all of them, except for Flores De Vega, who has not submitted any application. The

following chart provides the status of each Petitioners’ claim for benefits. Id.

Petitioner Type & Date of
Application Submitted

Status of OED’s Decision Payment Status

Florentina
Flores De Vega

This individual last
applied in 2013, when she
selected Spanish as her
preferred language; she
has not applied in 2020.

N/A. No application has
been submitted.

N/A.

Htoo Ler Paw Applied for regular UI
with correct SSN on
4/1/2020.

Approved for regular UI. Paid starting 7/1/2020.

Heather Franklin Applied for regular UI on
3/26/2020.

Applied for PUA on
4/23/2020.

Denied for regular UI on
4/21/2020.

Approved PUA.

Paid starting
7/13/2020.

Vicki Petrotta Applied for regular UI on
4/20/2020.

Approved for regular UI. Paid starting
7/14/2020.
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Petitioner Type & Date of
Application Submitted

Status of OED’s Decision Payment Status

Applied for PUA on
4/28/2020.

Denied PUA.

Warren Chan Applied for regular UI on
3/30/2020.

Applied for PUA on
6/25/2020.

Denied for regular UI on
7/2/2020.

Approved for PUA.

Paid starting 7/9/2020.

Brenda Cook Applied for regular UI on
4/10/2020.

Applied for PUA on
4/29/2020.

Denied for regular UI on
7/14/20.

Approved PUA

Paid starting
5/22/2020.

Lisa Exterovich Applied for regular UI on
4/13/20.

Applied for PUA on
6/22/2020.

Applied for PEUC on
8/12/2020.

Denied for regular UI on
6/3/2020. However, on
7/21/2020, after wage review
OED determined she did
qualify for regular UI under
an alternative base year,
and the application was
approved.

Because the she qualifies for
regular UI, she does not
qualify for PUA.

Approved application.

Paid starting
7/21/2020

Kinnari Shah Applied for regular UI on
6/11/2019 and 6/15/2020.

Applied for PUA on
6/15/2020.

OED representative filed
for PEUC on claimant’s
behalf on 7/15/2020.

Denied for some weeks,
approved for other weeks.

Denied because qualified for
regular UI

Approved application.

Paid starting 7/2/2019
for her 2019 claim.
Paid starting
7/15/2020 for her
2020 claim.

Abdelkadir
Abdelkadir
Mokrani

Applied for regular UI on
4/10/2020.

On 6/4/2020, applied for
PUA.

Denied for regular UI on
5/14/2020. But during wage
review, determined that he
did qualify for regular UI.

No weeks claimed because
paid for regular UI

Paid starting
7/16/2020.

Diana Oropeza Applied for regular UI on
3/26/2020.

Denied for regular UI on
3/31/2020. However, on
7/15/2020, OED was
provided information and the
agency subsequently
approved her UI application.

Paid starting
7/16/2020.
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Petitioner Type & Date of
Application Submitted

Status of OED’s Decision Payment Status

David Knell Applied for regular UI on
3/28/2020.

Applied for PUA on
4/28/2020.

Applied for PEUC on
8/3/2020.

Denied for some weeks,
approved for other weeks.

Denied for some weeks,
approved for other weeks.

Approved application.

Paid starting
7/28/2020.

Tracy Solorzano Applied for regular UI on
3/13/2020.

Applied again for regular
UI on 4/12/2020.

Applied for PUA on
4/28/2020.

Applied again for PUA on
6/10/2020.

Denied application on
3/17/2020.

Denied application on
5/6/2020.

Denied application on
6/24/2020.

Approved application.

Paid starting
6/25/2020.

Stacy Quintero Applied for regular UI on
3/28/2020.

Applied for PUA on
5/13/2020.

Denied for regular UI on
5/7/2020.

Approved.

Paid starting
7/23/2020.

Kathy Selvaggio Applied for regular UI on
4/17/2019.

Submitted PUA
application on 6/12/2020.

Submitted PEUC
application on 8/3/2020.

Approved for some weeks,
denied for some weeks.

Approved for some weeks,
denied for some weeks.

Approved for some weeks,
denied for some weeks.

Paid starting 5/6/2019.
After reopen paid
starting 8/3/2020.

Brittney Ciani Applied for regular UI on
3/18/2020.

Applied for PUA on
6/12/2020.

Approved for regular UI.

Approved for some weeks,
denied for some weeks.

Paid starting
7/28/2020.

Terry Patterson Applied for regular UI on
4/4/2020.

Approved. Paid starting
8/10/2020.

Erin LaCerra Applied for regular UI on
3/30/2020.

Applied for PUA on
5/13/2020.

Denied for regular UI on
6/23/2020.

Approved for PUA on
7/27/2020.

Paid starting
7/27/2020.
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III. Legal Standards

A. Lack of subject matter jurisdiction pursuant to ORCP 21(A)(8)

ORCP 21A(1) provides for dismissal for lack of subject matter jurisdiction. In ruling on

such a motion, this Court may consider facts drawn both from the complaint and “matters outside

the pleading, including affidavits, declarations and other evidence.” Black v. Arizala, 337 Or

250, 265 (2004). “A petitioner for judicial review must establish that the petitioner has standing

to invoke the judicial process.” Local No. 290, Plumbers & Pipefitters v. Or.Dep't of Envtl.

Quality, 323 Or 559, 564 (1996). Standing in Oregon is statutory, and is based on the statutory

requirements in the statute under which petitioner seeks review—here, the Oregon

Administrative Procedures Act (APA). To have standing for judicial review under ORS

183.490, Petitioners must be affected or aggrieved by OED’s ongoing refusal or delay in issuing

a final decision on a UI application. See id. at 564; ORS 183.484; ORS 183.490.

A case will be dismissed as moot if the court’s decision on the matter will not have a

practical effect. The moving party carries the burden to establish the case is moot. Brumnett v.

Psychiatric Security Review Bd., 315 Or 402, 406-07 (1993) (dismissing as moot petitioner’s

appeal where petitioner was no longer subject to any state order or subject to any lien for the cost

of care). Under ORS 183.490, a claim is moot where the agency has already acted. Salibello v.

Oregon Bd. of Optometry, 276 Or App 363, 368 (2016).

During conferral, counsel for Petitioners indicated that they intend to rely on ORS 14.175

to avoid dismissal on mootness grounds. Any reliance on ORS 14.175 here, however, would be

misplaced. ORS 14.175 applies to unconstitutional or unlawful actions, whereas ORS 183.490

only allows challenges to remedy inaction in narrow circumstances. No case has applied ORS

14.175 to a claim to redress agency inaction pursuant to ORS 184.490, which makes sense as a

circuit court must be presented with a specific fact pattern of inaction to issue an order

compelling the agency to act.
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B. Failure to state a claim pursuant to ORCP 21 (A)(8)

The Oregon Rules of Civil Procedure require a “plain and concise statement of the

ultimate facts constituting a claim for relief.” ORCP 18 A. In determining the sufficiency of a

complaint under ORCP 21 A(8), courts accept as true all well-pleaded factual allegations in the

complaint and give the plaintiff the benefit of all favorable inferences that may be reasonably

drawn from the well pleaded allegations. Bailey v. Lewis Farm, Inc., 343 Or 276, 278 (2007). A

complaint must allege facts that would, if true, entitle a plaintiff to relief; merely reciting legal

conclusions is not enough. Fearing v. Bucher, 328 Or 367, 371 (1999). Courts need not accept

as true allegations that are conclusions of law. Tydeman v. Flaherty, 126 Or App 180, 182

(1994).

C. Scope of judicial review pursuant to ORS 183.490

ORS 183.490 provides that this Court may, “upon petition as described in ORS 183.484,

compel an agency to act where it has unlawfully refused to act or make a decision or

unreasonably delayed taking action or making a decision.” A court order to compel action

pursuant to ORS 183.490 is available only when an agency has not yet acted, and the statute

allows the circuit court to order the agency to act only with greater alacrity, not to compel the

agency to act in a particular manner. Mendieta v. State, By & Through Div. of State Lands, 148

Or App 586, 598 (1997). Thus, an agency may not be compelled to act under ORS 183.490

where the agency has acted incorrectly; compulsion to act is only proper where an agency has

unlawfully failed to act. Id at 598-99. In Mendieta, the agency acted inconsistently with an

amendment to the applicable land exchange and grazing lease policy. Id. Pursuant to ORS

183.490, The Mendieta petitioners sought to compel the agency to issue a modified grazing

lease. Id. at 589. The court held that ORS 183.490 could not be used to compel the agency to

act a specific way; it may only be used to order an agency to act where the agency has refused to

act or delayed in taking action. Id. at 598.
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IV. ARGUMENT

A. This Court lacks subject matter jurisdiction because OED has acted on
each of Petitioner’s applications

A court's decision on a matter must have some practical effect on the rights of the parties

to the controversy; otherwise the matter will be dismissed as moot. Brumnett v. PSRB, 315 Or

402, 405-06, (1993). In other words, a case becomes moot after any event that “render[s] it

impossible for the court to grant effectual relief.” Greyhound Park v. Ore. Racing Com., 215 Or

76, 79 (1958).

The first and second claims allege that OED has unlawfully refused to act or delayed in

taking action or making a decision by not issuing a final decision on Petitioners’ applications for

unemployment benefits. But OED has acted on each of the Petitioners’ applications. See chart

above at pp. 3-5.1 Since the only relief available under ORS 183.490 is to compel the agency to

act by making a decision on Petitioners’ applications, these claims are moot. The agency has

already granted the only relief that the Court could grant as to the first and second claims.

B. The third claim fails because ORS 183.490 only authorizes the Court
to analyze whether the agency has acted, not whether the agency’s policy
choices and actions are sufficient

This Court should dismiss the third claim – asking this Court to order the agency to

institute certain programs aimed at non-English speakers, under ORS 183.490 – for two reasons.

First, ORS 183.490 does not provide for the relief sought. ORS 183.490 can be used to order an

agency to act, but it cannot be used to dictate how the agency acts. ORS 183.490 “authorizes the

1 For denied claims, petitioners may seek review under ORS 183.482, which provides for
contested case hearings before the Office of Administrative Hearings (OAH). ORS 183.310(2)
(defining a contested case as “a proceeding before an agency…[i]n which the individual legal
rights, duties, or privileges of specific parties are required by statute or Constitution to be
determined only after an agency hearing”). After a ruling from OAH, a petitioner may seek
review from the Employment Appeals Board (“EAB”). ORS 657.270; 657.275; 657.282. The
Court of Appeals would then have jurisdiction any dispute. ORS 183.482(1). To the extent that
petitioners argue their claims are not moot because they contest the decisions they have received,
any such claims should be dismissed because OAH, EAB, and the Court of Appeals would retain
jurisdiction over such controversies, while this court would not.
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court to take action in four cases: (1) where the agency has ‘refused to act’; (2) where the agency

has refused to ‘make a decision’; (3) where the agency has ‘unreasonably delayed taking action’;

and (4) where the agency has unreasonably delayed ‘making a decision.’” Mendieta 148 Or App

at 594 (quoting ORS 183.490). ORS 183.490 does not afford relief for erroneous agency action

and does not apply to circumstances where an agency has acted or made a decision but is alleged

to have done so incorrectly. Id. at 594-599. Thus, to the extent this claim seeks order from this

Court directing any specific action, it fails to state ultimate facts sufficient to constitute a claim.

Second, ORS 183.490 is not vehicle to redress sufficiency of past actions. The Court of

Appeals has held that ORS 183.490 does not provide a remedy for tortious or unlawful agency

action, but only provides a remedy where an agency must act or make a decision and has not

done so. See State ex. rel. Pub. Employees’ Benefit Bd. v. Oregon Health & Scis. Univ., 205 Or

App 64, 75 (2006) (PEBB). The defendant class in that case brought several counterclaims,

including claims that the plaintiff had unlawfully refused to act on the defendant’s claim to trust

funds and claims that the plaintiff agency had committed various torts and violated statutes by its

actions. Id. The Court of Appeals held that the circuit court properly concluded that ORS

183.490 provided a remedy for claims seeking action regarding distribution of funds because the

agency had not acted on those claims. Id. However, the Court of Appeals ruled that claims for

an unlawful transfer of funds were not well taken under ORS 183.490 because the statute “does

not…provide a remedy for tortious or unlawful agency action.” Id. at 76.

In this case, Petitioners’ amended Prayer requests that the court order “Respondents to act

with alacrity in affording non-English speakers access to the benefits application process…”

Prayer ¶ 3. However, the allegations in the petition demonstrate that OED has taken action to

increase non-English speakers’ access. Among other things, petitioners acknowledge that OED

has created access for non-English speakers through both their traditional phone lines and a

dedicated phone line for non-English speakers. PJR ¶¶ 46-77, 172-77. While Petitioners

acknowledge that OED has taken action, they contend that OED’s efforts to increase phone
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access were insufficient. Id. Petitioners allege that OED has acted unlawfully by not adopting

specific policies and processes that Petitioners wish OED would implement – i.e. creating an

online application in Spanish and increasing phone lines for non-English speakers. Id. While

petitioners’ policy preferences are understandable, these policies are not specifically required by

law. And ORS 183.490 does not permit petitioners to substitute their judgment for

policymakers’ judgment; that is the province of the legislature and executive.

Rather, ORS 183.490 requires only that OED take action, and OED has done so.

Because OED has already acted, this Court’s order to act pursuant to ORS 183.490 would have

no practical effect. And because ORS 183.490 provides no authority for a court to order an

agency how to act (Mendieta, 148 Or App at 598) Petitioners are not entitled to any order

requiring OED to implement programs in line with petitioners’ policy preferences. Thus,

Petitioners’ request that this court order OED to implement petitioners’ policy preferences would

exceed the scope of ORS 183.490. Petitioners’ third claim for relief therefore fails to state a

claim and this Court should dismiss it.

V. Conclusion

OED has acted on all of Petitioners’ applications for unemployment benefits and thus the

first two claims for relief present no live controversy for this Court to adjudicate. Further, the

third claim fails because ORS 183.490 does not permit petitioners compel OED to alter the

manner in which applications are processed. The PJR itself acknowledges that OED has already

acted to develop policies and systems; the validity of those actions cannot be challenged via

ORS 183.490.

/ / /

/ / /

/ / /

/ / /

/ / /
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The PJR should be dismissed for lack of standing and for failure to state a claim upon

which relief can be granted.

DATED August 21 , 2020.

Respectfully submitted,

ELLEN F. ROSENBLUM
Attorney General

s/ Carla A. Scott
JUSTIN EMERSON KIDD #094070
Assistant Attorney General
CARLA A. SCOTT #054725
Senior Assistant Attorney General
Trial Attorneys
Justin.Kidd@doj.state.or.us
Carla.A.Scott@doj.state.or.us
Of Attorneys for Respondents
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CERTIFICATE OF SERVICE

I certify that on August 21 , 2020, I served the foregoing RESPONDENTS' MOTION

TO DISMISS upon the parties hereto by the method indicated below, and addressed to the

following:

Beth Englander
Stephen S. Walters
Kelsey Heilman
Emily Teplin Fox
Oregon Law Center
522 SW 5th Ave Ste 812
Portland, OR 97204

Attorneys for Petitioners

HAND DELIVERY
MAIL DELIVERY
OVERNIGHT MAIL

X SERVED BY E-FILING
X EMAIL DELIVERY

Julie R. Samples
Oregon Law Center
328 W. Main St., Ste A200
Hillsboro, OR 97123

Attorney for Petitioners

HAND DELIVERY
MAIL DELIVERY
OVERNIGHT MAIL

X SERVED BY E-FILING
X EMAIL DELIVERY

s/ Carla A. Scott
JUSTIN EMERSON KIDD #094070
Carla A. Scott #054725
Assistant Attorney General
Trial Attorneys
Tel (503) 947-4700
Fax (503) 947-4791
Justin.Kidd@doj.state.or.us
carla.a.scott@doj.state.or.us
Of Attorneys for Respondents


